Case File: A-10-18

City of Raleigh

= Department of City Planning

Boa I'd Of Adjustment One Exchange Plaza
Raleigh, NC 27601

Case Report (919) 996-2682

www.raleighnc.gov

Case File:  A-10-18
Property Address: 1604 Jarvis Street
Appellant: Thomas Graves, adjacent property owner
Project Contact: Chris Browning
Nature of Case: Thomas Graves, adjacent property owner, requests an appeal of the Official
Zoning Code Interpretation known as Ul-14-17 as it relates to whether or not the

window-well at 1604 Jarvis Street constitutes a retaining wall or part of the
building.
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1604 Jarvis Street — Location Map
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Case File: A-10-18

To BOA: 1-8-18

Staff Coordinator: Eric S. Hodge, AICP

ZONING
DISTRICTS: Residential-4

1604 Jarvis Street — Zoning Map
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Appeal of Administrative N RALEIG

(2 DEPARTMENT OF

Decision Application RCP Rititiive

Department of City Planning | | Exchange Plaza, Suite 300 | Raleigh, NC 27601 | 919-996-2626

Nature of appeal (If mo.ré”sp.é'éélis.n.éed“éd., sﬁbmit a.dden.d.u.h‘l..oh. separatesheet) .
OFFICE USE ONLY
Appeal from written interpretation of the Unified Development Ordinance by the
Interim Zoning Administrator in Ul-14-17. Appellant's request for a written
interpretation concerns whether the window well at 1604 Jarvis Street, which is a
portion of the building structure, constitutes a retaining wall. The building structure A — 1013
encroaches on the UDQ's side setback area.

Transaction Number

Provide all previous transaction numbers for Coordinated Team Reviews, Due
Diligence Sessions or Pre-Submittal Conferences in the spaces below. If this
property was the subject of a previous Board action, provide the case number.

nfa - This appeal concerns Ul-14-17.

'GENERAL INFORMATION =
Property Address 1604 Jarvis Street, Raleigh, NC 27608 | oxe 11/15/2017
Property PIN 1 704363924 Current Zoning R_4

NearestIntersection J a rv t S a N d C ra i g Propetty size {in acres)  0.25

Property Owner Informatlon :

Property Owner DJF Builders, Inc. Phone (919) 363-1700| Fax (919) 363-4005

Owner’s Malling Address 2716 National Dr., Suite 122, Raleigh, NC 27612 Emasl|nf0@djfbu|lde|’s com
I SEN ER ContactPerson informatlon

Project Contact Person Dennis J. Fitzgerald Phone (919) 363-1700] Fax (919) 363-4005

Contact's Mailing Address DJF Bulders, Inc, 2716 National Dr., Sute 122, Raleigh, NG 27612 | Emall |NfQ @dJ fouilders.com

e —————

Property Owner Signature| n/z - This is an appeal by adjacent owner. || Emall n/a

See next page for signature of Appeliant.
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Appeal of Administrative

Decision Application

RALEIGH

2 DEPARTMENT OF
CITY PLANNING

Department of City Planning | | Exchange Piaza, Suite 300 | Raleigh, NC 27601 | 919-596-2626

Appellant's Name = Thomas W. Graves

APPELLANT'S INFORMATION
. GENERAL INFORMATION
Properly Address of Appaliant Thomas W. Graves, Jr. - 1638 Jarvis St, Raleigh, NC 27608 | Date 1 1 /1 5/201 7
Appellant's PIN = 1704373040 | currentzoning Appellant's Current Zoning = R-4
& AY T ZwRE O 107
Nearestintersection J a er S a n d C ra|g Property size (in acres) Appellants Approximate Froperty Size = Tede, v
SRR : Property Owner Informatlon 'f 5[3‘7
7L

Phone (919) 834-4144 | Fax n/a

Appeliant's Matling Address = 1608 Jarvis St, Raleigh, NC 27608

Emanduketwg@aol com

i Contact Person

Informatlon 3__ R

Project Contact Person Appellant's Counsel = Chris Browning

Phone (919) 835-4127 | Fax (919) 835-4101

Contact’s Mailing Address Troutman Sanders LLP, P.O. Drawer 1389, Raleigh, NC 27602

Appeilant's Signature

email Chris.browning@troutman.com

Email .,:)N/‘/‘{(/é /é?ﬁz c‘?/ﬁ'é’,d; gfx

Notary

Sworn and subscribed before me this \b _ AN dayof

Novemieck 207

Notary Signature and SealW
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BEFORE THE BOARD OF ADJUSTMENT
APPEAL OF Ul-14-17

In Re Appeal of Thomas W. Graves, Ir.

from the Written Interpretation of the Unified
Development Ordinance of the Interim
Zoning Administrator

NOTICE OF APPEAL

R T A N g

TO: Board of Adjustment for the City of Raleigh,

By Service through the Raleigh City Clerk,

Raleigh Municipal Building,

222 W. Hargett St. (Second Floor)

Raleigh, NC 27601

Travis Crane

Interim Zoning Administrator

City of Raleigh

One Exchange Plaza

Raleigh, NC 27601

Thomas W. Graves, Ir., by and through his Attorney-in-Fact and legal counsel, hereby
gives Notice of Appeal from the written interpretation of the Raleigh Unified Development
Ordinance (“UDQO”) in Matter Number Ul-14-17. The notice of the written interpretation that is
the subject of this appeal was posted on the property and mailed to Mr. Graves on or after
October 24, 2017. A copy of the Written Staff Interpretation is attached hereto.

Mr. Graves stands as an aggrieved person. He owns and lives at 1608 Jarvis Street which
is adjacent to the property (1604 Jarvis Street) that is the subject of Mr. Graves’ request for a
written interpretation of the UDO. The erroneous interpretation of the UDO by the Interim
Zoning Administrator allows the building at 1604 Jarvis to infringe on the UDO’s side setback

requirements, resulting in that building being less than 10 feet from Mr. Graves’ property line.

The infringing structure (a window well) does not constitute a retaining wall within the common




understanding of that phrase. The staff’s expansive interpretation of the phrase “retaining wall,”
which is not defined by the UDO, would create a loophole that would eviscerate the UDO’s
setback requirements. The window well in such close proximity to Mr. Graves’ property directly
and uniquely harms Mr. Graves. Moreover, the window well built within the side setback stands
as an attractive nuisance and is a threat to children staying at or visiting Mr. Graves’ home.

The grounds for this appeal are as follows:

1. The staff interpretation is in error and should be reversed by the Board in that it
allows a portion of a building structure to unlawfully encroach on the setback provisions
mandated by the UDO,

2. The staff interpretation is in error and should be reversed by the Board in that the
window well at issue does not constitute a “retaining wall” as that term is used in the UDO.

3. The staff interpretation is in error and should be reversed by the Board in that the
interpretation creates a loophole that is not consistent with the intent of the UDO and would
allow building structures within side setback areas.

Contemporaneous with the filing of this Notice of Appeal, Mr. Graves has delivered to
the City Clerk stamped envelopes addressed to all property owners within 100 feet of the subject
property (1604 Jarvis Street) and has tendered to the City of Raleigh all requisite filing fees.

WHEREFORE, Appellant Thomas W. Graves, Jr. prays that the Board set aside and
reverse the staff interpretation in this matter and declare that the building structure at 1604 Jarvis

Street violates the UDO and is untawful.




This the 15th day of November, 2017.

" S

Thomas W. Graves, Jr.
1604 Jarvis Street
Raleigh, NC 27608

Christopher G. Browning, Jr. &
Attorney-in-Fact and Counsel for Mr. Graves
N.C. State Bar No. 13436

Troutman Sanders, LLP

Post Office Drawer 1389

Raleigh, North Carolina 27602-1389
Telephone: (919) 835-4127
chris.browning@troutmansanders.com
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Official Zoning Code Interpretation

*
RCP pEXuYaNies
CITY PLANNING

Department of City Planning | 1 Exchange Plaza, Suite 300 | Raleigh, NC 27601 | 919-996-2626

Réqué_étéd_inf_erpfef_at_ion

Issues: (1) Whether a window well that is connected fo a building structure consfitutes a retaining L'I.I~1.4~17
wall within the meaning of the UDQ and (2) Whether the property at 1604 Jarvis complies with the e
City's side setback requirements.

Applicable UDO Sections: 1.5.4, 7.2.8

Background: DJF Builders is currently constructing a house on property that it owns at 1604
Jarvis Street, This property is adjacent to the home of Mr, Graves. DJF Builders has built a
window well that may be within the side setback requirements of UDO § 1.5.4. This window well is
part of the structure of the house and is cannected to and is an integral parl of the foundation and
walls of that house. The window well rises above ground level and is not a free-standing structure.
Although the UDO does not appear to define “retaining wall,” Encyclopedia Britannica defines
“retaining wall” as a “freestanding wall that either resists some weight on one side or prevents the
erosion of an embankment.” www.britannica.com/technologyfretaining-wall Moreover, the term
“retaining wall” is most often used to refer to "a freestanding structure without lateral support from
its top.” James E. Ambrose, SIMPLIFIED DESIGN OF MASONRY STRUCTURES 70 (1991).
Here, the window well is parl of the structure of the house and provides lateral support to the
house. 1t is not freestanding. Accordingly, the window well does not constitute a retaining wall
within the meaning of UDO § 7.2.8. Additional details are set out in correspondence of Chris
Browning to Gary Mitchell (8/28/17).

Site Address/PIN: 1604 Jarvis Street

Date Submitted: August 14, 2017 Date [ssued: October 20, 2017 Code Sections Affected: 1.54; 7.2.8

STAFF ANALYSIS

The applicant has asked about the certain building elements associated with a property currently under construction at 1604 Jarvis Street. The
applicant has asked whether or not a window welt constitutes a retaining wal! and whether or not the subject property complies with the applicable
setback regulations. The UDO contains setbacks assigned by building type and zoning district. In this specific instance, the subject property is zoned
Residential-4 and the property owner is constructing a detached building. The UDO requires that a detached building meet front, side and rear yard
selbacks. In the R-4 district, the minimum required front setback for a detached structure is 20 feet; the minimurm required rear setback is 30 feet and
the minimumm required side yard setback is 10 feet. The front yard setback may be modified if the development qualifies as residentlal infill as stated in
section 2.2.7.

The primary focus of this inquiry is related io the side yard setback; specifically on the norihern elevation. The applicant has requested an
interpretation of the window well on the northern (side) property line. The approved building plans do not show the window wells or a dimension from
the northern property line to any of the window wells; aithough the building walk is shown at approximately 11 feet from the northern property line. City
staff did perform a property visit to investigate the questions raised by the applicant. While the staff did not survey the property fo accurately locate the
property lines, they did utilize property stakes that appeared to mark the property line. In staff's estimation, the closest edge of the window wells was
approximately 8 feet from the northern property line.

The applicant has asked whether or not the window welis constitute a retaining wall, as defined in section 7.2.8 of the UDQ. The term “retaining walf” is
meationed a number of times within the UDO, including in section 7.2.8, adicle 7.3, arficle 9.1 and article 12.2. Itis not a defined term in the UDO. The
property at 1604 Jarvis contains one pratruding portion of the building fagade on the northern wall. This protruding element was shown on the
approved plot plan, located outside of the required side yard setback.

STAFF INTERPRETATICN

A window well serves a purpose to retain earthen material for windows that are partially or wholly below the finished grade of a building. A subgrade
window provides light into the living space. I also provides a means of egress in the event of an emergency, similar to a fire escape for upper story
windows, Staff did not provide a structuraf anaiysis of the window wells in an effort to support or refute the applicant’s cfaim that the walls are a
structural component of the house. The window well appears to be constructed in a manner where the building fagade and window well masonry upits
touch. The window well masonry units do not appear to be conskrucied in a manner that makes the window well an integral part of the house structure.
In fact, during staff's site analysis, it appeared that some of the windaw well masonry units were not touching the building fagade. Staff does not
believe that the absence of the window well would cause the fagade of the structure to fail. Given that presumgption, it is difficult o consider the window
well a part of the structure. Staff would not consider the window wells to be a part of the house in the same way that decorative wall that abuts the wall
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of a structure is not a part of the structure, It is important te note that this window well is mostly subterranean, with only a small amount extended
above the finished grade.

In reviewing the second question posed by the applicant, staff did not perform a boundary survey, and did not review the entirety of the construclion
improvements for conformance with the applicable code standards, Only the southern portion of the building fagade was analyzed. Accurately
identifying the property lines and identifying the position of the structure refative to those property lines would provide the most accurate results. In
staff's analysis, it appears that the structure is constructed in a manner cansistent with the approved plot plan. Given the opinion that the window well
is not a parl of the structure, staff does not believe that there is an encroachment on the nerthern property line.

R

Travis R. Crane, Assistant Planning Director & Interim Planning and Zoning Administrator




Record Owners Within 100 Feet of Subject Property

Record Owner

Samuel L. Harris and wife, Ellen Olender Harvin

Marguerite M. Silver

Brandon K. Shepherd and wife, Natalia N.
Luckyanova

Whitney White Zinner

Gerald A. Jeutter, Jt., and wife, Michelle Jeutter

Patricia L. Holland

DIJF Builders, Inc.

Adam J. Barlow and wife, Alison E. Weaver
Gerald B. Sibrack and wife, Mary H. Sibrack

Pressly M. Millen and wife, Siobhan O'Duffy Millen

Sara Graves and Thomas W. Graves, Jr.

Mailing Address

1612 Jarvis St., Raleigh, NC 27608-2213

1025 Harvey St., Raleigh, NC 27608-
2331

1021 Harvey St., Raleigh, NC 27608-
2331

1548 Iredell Dr., Raleigh, NC 27608-2303

1550 Iredell Dr., Raleigh, NC 27608-2303
1552 Iredell Dr., Raleigh NC 27603-2303
3716 National Dr., Suite 122, Raleigh,
NC 27612-4863

1600 Iredell Dr., Raleigh, NC 27608-2207
1601 Craig St., Raleigh, NC 27608-2201

1600 Craig St., Raleigh, NC 27608-2202

1608 Jarvis St., Raleigh, NC 27608




